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Introduction

[Protocols]

Nigeria is reputed to be one of the largest economies in Africa, with an array of natural resources which should make it attractive to investors. However, the Nigerian economy has suffered several setbacks on account of unstable economic policies and the perceived inefficient administration of justice, both of which have resulted in dwindling inflows of foreign direct investment and a general lack of investor confidence. 

The 2020 World Investment Report attributes the steady decline in foreign capital inflows to, inter alia, our inefficient judicial system. The net result of the foregoing includes significant untapped potential, losses in revenue, and the consequent price instability, unemployment, poverty, and overall economic instability. 

Improving the business environment to bolster investor confidence and increase the inflows of foreign capital is therefore a key policy goal of the government. To achieve this policy goal, the government has – with the active support of stakeholders like the NASSBER – enacted key policy and legislative reforms aimed at improving the business environment. Some of these legislative reforms include the Companies and Allied Matters Act 2020, the Petroleum Industry Act 2021, the Credit Reporting Act 2017 and the Secured Transactions in Movable Assets Act 2017. 

Studies have shown, however, that legislative reforms are almost inutile in countries where the court systems are inefficient or otherwise unable to effectively administer justice and enforce contracts. Accordingly, these legislative reforms aimed at improving the business environment in Nigeria will not achieve their aim if the Bench is unable to, or is otherwise prevented from, properly and efficiently interpreting, and applying these laws particularly in the enforcement of contracts. 

Countries with good business environments attract significant foreign direct investments and are generally better placed to sustainably develop their economies. The judiciary therefore plays an important role in economic development through its direct ability to improve the business environment and bolster investor confidence. 

Strategic workshops like this will ensure that the legislative reforms enacted so far are not inutile. Through this workshop, NASSBER and the private sector can work more actively with the judiciary towards the common goal of improving our economic fortunes and making Nigeria a global investment destination. 

In the course of this presentation, I will analyse global reports on the impact of efficient and cost-effective contract enforcement on the business environment and economic development, consider the impact of Micro, Small and Medium Enterprises (MSME) on the economy,  discuss the value of arbitration  as a preferred forum for the resolution of commercial disputes.  In doing this, I will examine the relationship between arbitration and litigation.  I will attempt to conceptualise and explain the reasons for inefficiencies in the Nigerian judicial system. After that, I will discuss some practical strategies and recommendations for reform. 

Doing Business 2020 and the Enforcement of Contracts in Nigeria
	
The World Bank’s Doing Business Reports which started in 2003 provide quantitative data and indicators on several factors that affect the regulatory environment for business in a country. It measures the financial and non-financial costs of doing business using eleven (11) indicators including, but not limited to, the enforcement of contracts, protection of minority investors, starting a business, resolving insolvency, and registering property. Using these indicators, the World Bank constructs an economic profile and measures how efficient and enabling the regulatory environment for doing business is in the country under review. 

In the Doing Business 2020 Report, Nigeria ranked 131 out of 190 countries and regions, with a total score of 56.9. This ranking signifies considerable improvement in the business environment given that Nigeria ranked 169th  out of 189 economies in 2016 and 146th in the 2019 Doing Business Report. 

Doing Business Reports actually focus on MSME.  According to the Survey jointly conducted by National Bureau of Statistics (NBS) and Small and Medium Enterprises Development Agency of Nigeria (SMEDAN), the number of MSME  in Nigeria grew by 12 percent to 41.543 million in 2017 from 37.067 million in 2013.  The first survey was in 2010 and the fourth survey started on 16 August, 2021.
The sectors’ total employment contribution stood at 59,647,954 persons, including owners, as at December 2017, representing 86.3 percent of national workforce, contributing 7.64 percent of export receipts and 49.78% to the Gross Domestic Product.   MSMEs play a significant role as the engine for economic transformation and industrialization for both developed and developing countries.  
We should, therefore device strategies for resolving disputes in this sector, among others.

In relation to the enforcement of contracts, the World Bank measures the three elements below and the results so far have also been encouraging: 

(i) the time element, which assesses the average duration required for the resolution of a commercial dispute – time to file and serve the originating process, time for trial and to obtain judgment, and time to enforce the judgment;
(ii) the cost element, which assesses the costs for resolving a commercial dispute – average attorney fees; court fees and enforcement costs. This is assessed as a percentage of the value of the claim; and
(iii) the quality element, which assesses the quality of the judicial process – court structure and proceedings, case management, court automation and alternative dispute resolution.

	Doing Business: Enforcement of Contracts, Nigeria

	
	2018
	2019
	2020

	Rank
	96
	92
	73

	Score
	56.32
	57.9
	61.5

	Time (days)
	454
	453.7
	399

	Cost (% of claim value)
	42.3
	38.9
	38.9

	Quality index (0-18)
	7.9
	8.0
	9.2


	Source: World Bank

Nigeria’s year-on-year improvement is reflective of the policy and legislative reforms that have taken place in the past few years and the reforms in the judiciary. However, as the results demonstrate, there is still room for significant improvement and the judiciary can lead the charge in that respect. 

When we interrogate the results on the enforcement of contracts more critically, a few things become apparent:

a) it still takes well over a year, on the average, to resolve a commercial dispute at the court of first instance;
b) the cost of enforcement takes up approximately 40% of the value of the claim, and there was no change to this number through 2019 and 2020; and
c) the quality of the judicial process is at 50%, which for grading purposes, is a low credit. 

Improvements in these three areas will make it significantly easier for persons to do business in Nigeria. It will also significantly improve our rankings in the doing business both generally and in the specific indicator on the enforcement of contracts. 

This is because the nexus of contracts securing investments in Nigeria are only as good as the ability of the parties to enforce the performance of the contractual obligations efficiently and in a cost-effective manner. Further, improvements in the three areas identified above will also boost the image of the judiciary and bolster the confidence of local and foreign investors (and the public generally) in the judicial system and the rule of law in Nigeria. 
 
It is noteworthy that the World Bank has now suspended the Doing Business Reports for ethical reasons.  

Overview of Arbitration-related Decisions in Nigeria

In many cases, the time and costs for enforcing contracts through the traditional litigation routes in the courts may outweigh the benefits to be derived from those contracts. If we compute the total costs (pecuniary or otherwise) for enforcing a commercial contract, we will find that the costs – including the actual financial cost (40%), the value of the time lost, and the price of the risk of other inefficiencies arising from the potentially poor quality of the judicial process – may actually sum up to at least 50% of the value of the claim.

In such cases, parties may opt for alternative methods of resolving their contractual disputes. One such alternative method which has gained significant acceptance and use in Nigeria is arbitration. However, as will be demonstrated below, the attempts by contractual parties to escape the inefficiencies and high costs involved with traditional litigation is almost futile. This is because those inefficiencies and costs are re-introduced when parties attempt to enforce arbitration agreements, attempt to challenge or enforce the arbitral awards, or attempt to challenge the appointment of arbitrators.

More fundamentally, arbitration is now seen as a first step towards litigation.  This defeats the resort to arbitration.  Why not opt out of arbitration and go straight to litigation? This question agitates the minds of investors and businessmen.

The current Honourable Attorney General of Delta State, Mr Isaiah Bozimo, prior to his appointment, led a team of lawyers to review arbitration-related decisions in Nigeria. The underlying arbitration agreements were tied to commercial contracts. The results tell a very sad story.

1) Challenging an arbitral award:

a) a review of 40 cases showed that it took an average time of 679 days (approximately 20 months) – from originating process to judgment – to challenge an arbitral award at a High Court.

b) a review of 42 cases showed that it took an average time of 1059 days (approximately 33 months) – from notice of appeal to judgment – to challenge an arbitral award at the Court of Appeal.

c) a review of 16 cases showed that it took an average time of 1773 days (approximately 56 months) – from notice of appeal to judgement – to challenge an arbitral award at the Supreme Court.

d) a review of 25 cases at the Court of Appeal showed that the average duration for challenging an arbitral award, from the date of the award to the end of court proceedings, was 5years and 8months.

e) a review of 14 cases at the Supreme Court showed that the average duration for challenging an arbitral award, from the date of the award to the end of court proceedings, was 10years.

2) Enforcing an arbitral award:

a) a review of 33 cases showed that it took an average time of 749 days (approximately 24 months) – from originating process to judgment – to enforce an arbitral award at a High Court.

b) a review of 33 cases showed that it took an average time of 1151 days (approximately 39 months) – from notice of appeal to judgment – to enforce an arbitral award at the Court of Appeal.

c) a review of 12 cases showed that it took an average time of 1451 days (approximately 45 months) – from notice of appeal to judgment – to enforce an arbitral award at the Supreme Court.

From the date of the award to the end of court proceedings, it took an average time of 6years 7months and 9years 1month to enforce an arbitral award at the Court of Appeal and at the Supreme Court respectively.

The data did not assess the costs of enforcement and did not examine the duration for the arbitration proceedings themselves. When we add these to the time spent in court, we will find that the inefficiencies and related costs may become prohibitive and will have a negative impact on the business environment in Nigeria. 

Reasons for the Inefficiencies and High Costs in the Enforcement of Contracts

Some identifiable factors either cause, or contribute to, the inefficiencies and high costs suffered by parties seeking to enforce contractual obligations in Nigeria. These reasons include: 

a) Deficiencies in Nigeria’s judicial system

As noted in a Final Report[footnoteRef:1] presented to the National Assembly in 2016, the Report identified deficiencies in the judicial system as a source of inefficiencies.  [1:  Final Report: Comprehensive Review of the Institutional, Regulatory, Legislative and Associated Instruments Affecting Businesses in Nigeria, 2016
] 


The case load of serving judicial officers are consistently increasing. This is worsened by election petitions and frivolous ex parte applications. This makes it difficult for judicial officers to prepare adequately for commercial disputes.  There is very little time for judicial officers to apply themselves appropriately towards providing the best judgment possible. 

Federal and State legislators must introduce reforms to allow for the appointment of more judicial officers (including lower court judges) to spread out the case load more evenly. 

As noted in the Final Report, each Head of Court must design the practice and procedure in their respective courts, in line with international best practice, for efficient case and cost management and provide for fast-track procedures and re-scheduling as in Lagos, Edo, Delta States and the Federal Capital Territory.  In designing their rules of court, each Chief Judge must factor in the location, population, and level of economic activity in their respective states.  The High Court Rules should provide for consequences of unreasonable application for adjournments.

b) Protracted litigation

Several factors contribute to the protraction of litigation in Nigeria. They include the deficiencies in our judicial system, heavy case-loads mentioned above and attitude of lawyers. They also include unnecessary procedural formalities which give lawyers the opportunities and incentives to game the system to unnecessarily delay or frustrate proceedings. 

Administrative inefficiencies, championed by court staff, also enable the protraction of proceedings. Each court must take responsibility in cautioning their staff and in ensuring that they do not constitute clogs in the judicial process. 

c) Funding

Lower courts (and some superior courts) are currently unable to dispense with a very significant number of commercial disputes because they are not properly funded. Lack of funds affects the payment to the magistrates and their staff, infrastructure and the logistics involved with conducting a trial. With better funding, especially at the lower court levels, more cases can be dispensed with, reducing the case load at the superior courts. 

d) Poor Adoption of Technology

Many courts in Nigeria still use very analogue processes. Proceedings are recorded by hand, filing and case management are manual and all proceedings must be physical. This is partly a function of the lack of funds, and partly a function of lukewarmness towards the full-scale adoption of technology in the judicial process.   Even where the technology is available, there may be inadequate power supply.

The Nigerian Judiciary Information Technology Policy of July 2012 provides a policy framework for the adoption of technology in the judicial process. However, this policy has not been fully implemented. 

Negative Impacts of Inefficiency and High Costs

The inefficient and costly enforcement of contracts negatively impacts on the business environment, the investment climate, and on the economic and commercial performance of companies in Nigeria. Capital inflows and investments are usually founded on a nexus of contracts. Investors will not provide capital unless they can rely on their counterparties’ promises to fulfil their contractual obligations, or in the event of a default, rely on the courts for the efficient and cost-effective enforcement of the contractual obligations. 

The World Bank has curated several jurisdictional studies that demonstrate the important role of the Bench in sustainable economic development, particularly through the efficient enforcement of contracts. These studies establish a positive correlation between the efficient, timeous, and cost-effective enforcement of contracts and an attractive business environment. 

In a similar vein, Nobel laureate and institutional economist, Douglas North, has identified the absence of an efficient and cost-effective means of enforcing contracts as the most important source of economic stagnation and underdevelopment. The efficient enforcement of contracts is a function of respect for the rule of law, institutional and personal independence of judicial officers, and a general attitude towards the protection of personal and proprietary rights. This is why the enforcement of contracts is a key metric in the World Bank’s assessment of the business environment in every country. 

Surveys in Brazil, Peru and the Philippines showed that investors were willing to commit more capital in areas where they have confidence in the courts’ ability to enforce contracts. A study in India showed that contract-intensive businesses (like financial services and energy) agglomerated in areas where the courts had a good record of efficiently enforcing contracts. 

Studies in Mexico, Argentina and Brazil showed that states with efficient court systems had better access to credit and larger companies.  In effect, in the absence of an efficient and cost-effective judicial system, Nigeria will not attract the capital she needs to fund her economic development nor attractive seat of arbitration. As a corollary, capital that is already in-country may also be repatriated if investors are unable to enforce contractual obligations in a manner that is both efficient and cost-effective.

Practical Strategies and Recommendations for Reform

1) Facilitating the efficient adoption of other alternatives especially Arbitration

Quite unlike litigation that is constitutionally and statutorily prescribed (s6 of the Nigerian 1999 Constitution, as amended), arbitration is dependent on the agreement of the parties unless provided for in a statute or treaty. 

Arbitration is anchored on fundamental principles, namely:

· principle of party autonomy
· principle of separability
· principle of arbitrability
· competence of the arbitral tribunal to determine its own jurisdiction
minimal intervention of the courts as provided in section 34 of the Arbitration and Conciliation Act, 2004. (“the ACA”).

Where there is a contract that provides for arbitration and instead of initiating arbitral proceedings, a part goes to court, if a request is made either under section 4 or 5 of the ACA to stay the court proceedings, the Courts are enjoined to stay court proceedings especially where the applicant has not taken any step in the court proceedings other than the application to stay the proceedings and the arbitration agreement is valid.  

This was alluded to by the former Hon Chief Justice of Nigeria, Hon Justice WSN Onnoghen, GCON, FNJI in his letter dated 26 May, 2017 to the Heads of Courts in respect of commercial contracts with arbitration clauses.  The Hon Chief Justice requested the Heads of Courts to invoke their powers under the respective Rules of Court and issue Practice Directions in the following terms:

(i) That no court shall entertain an action instituted to enforce a contract or claim damages arising from a breach thereof, in which the parties have by consent, included an arbitration clause and without first ensuring that the clause is invoked and enforced.
(ii) The courts must insist on enforcement of the arbitration clause by declining jurisdiction and award substantial costs against parties engaged in the practice.
(iii) A party who institutes an action in court to enforce breach of contract containing an arbitration clause without first invoking the clause is, himself, in breach of the said contract and ought not be encouraged by the courts.

We humbly urge Heads of Courts who have not issued the Practice Direction to do so. 

Consistent with the provisions of section 34 of the ACA, the courts can intervene in arbitration in the following instances:

· Appointment of Arbitrator – conditions precedent
· Application to revoke arbitration agreement 
· Application for staying of court Proceedings – indirect way of enforcing an arbitration agreement 
· Application for Interim Measures 
· Application to challenge jurisdiction 
· Application for removal of arbitrator 
· Application to order attendance of witness 
· Application to set aside an award – conditions precedent and procedure
· Application to enforce an award or refuse enforcement – motion ex parte or motion on notice.

In any other instance not provided in the ACA, such applications should be refused. 

There are cases that we ought to re-visit at the appropriate time - FHA v City Engineering (1977) 9 NWLR (Pt 520) 224 where the Supreme Court held that the period of limitation for the enforcement of an award runs from the breach that gave rise to the arbitration.   In other words, the date starts to run from the date of the breach and not the date the award was rendered.  With profound respect, for purposes of enforcement of an award, the date should start to run from the date of the award and not the date of the breach.  Support for this view can be found in Kano State Development Board v Fanz Construction Limited (1990) 4 NWLR (Pt 142) 1 where the Supreme Court per Agbaje JSC held that an award by an arbitrator constitutes an independent cause of action.  

Luckily in Lagos State, this is no more good law as section 35 of the Arbitration Law, 2009 provides that in computing the time prescribed by the application Limitation Law, the period between commencement of the arbitration and the date of the award should be excluded.  There is a similar provision in section 34 of the Arbitration and Mediation Bill, now before the National Assembly.

Another case is NNPC v Lutin Inv. Ltd (2006) 2 NWLR (PT.965) 506 where the Supreme Court interpreted the usage of ‘place’ to also mean the ‘venue of arbitration’. The Supreme Court held further:

For instance, in a dispute between Nigeria and South Africa, parties may decide to hold proceedings in Rwanda. Rwanda in this scenario would be referred to as the ‘venue/place’ of the arbitral proceeding.

With profound respect, this is not a proper interpretation of section 15 of the ACA.  Place of arbitration means the same thing as seat of arbitration.  It is the juridical seat and not the same thing as venue for hearing – the geographical seat. Again section 32(4) of the Arbitration and Mediation Bill provides thus:

In this section the expression “seat of arbitration” means the juridical seat of the arbitration for purposes of determination of the law that will govern the arbitration proceedings (the curial law).

Why is Nigeria not a preferred seat (place) of arbitration?  What are the factors usually taken into account in choosing a seat of arbitration?

· Modern arbitration law (Model Law country) that respects the principle of party autonomy, restricts the role of the local courts and minimizes the grounds upon which an award can be set aside (ACA 1988)
· How efficient are the courts? 
· Provision of infrastructure and security 
· Signatory to the 1958 New York Convention (signed in 1970 and implemented in section 54 of the ACA)

Nigeria is becoming notorious for challenging arbitral awards on grounds of corruption and fraud.  Indeed Nigeria is known for challenging every award and refusing enforcement even when the arbitral award is valid and enforceable.  This is not good for our image.

In the case of efficiency, the case always cited against Nigeria is IPCO v NNPC Suit No. FHC/L/CS/1060/2004, filed on 15 November, 2004, judgment delivered on 20 February, 2006.  Appeal filed as CA/L/179/2006 and judgment delivered on 22 November, 2013 reported at (2013) LPELR-22083(CA).  This was an application to set aside an arbitral award of 28 October, 2004 in Nigeria.  Another application was filed ex parte in the UK to enforce the award under the 1958 New York Convention and on 29 November 2004, the UK court granted the reliefs. The NNPC challenged the order and sought a stay of the order because of the application in Nigeria dated 15 November, 2004 to set aside the award for misconduct and later for fraud (in 2008).  

Ordinarily when an application is filed to set aside an award at its seat, enforcement anywhere else is usually stayed.  However because of the protracted delays in Nigerian courts (between 2006 and 2012, this matter was at the level of Court of Appeal with all kinds of applications to appeal out of time, to amend the Notice of Appeal, to substitute the notice of Appeal, whether the notice of appeal was competent, how the application for trinity prayers should be made, etc), the Court of Appeal (UK) on 10 November, 2015  agreed in principle to enforce the arbitral award subject to setting aside proceedings at the seat of the arbitration (in Nigeria) on the ground that the Nigerian  proceedings suffered exceptional delay.  However an order was made by the Court of Appeal for additional security for costs which the NNPC appealed against to the UK Supreme Court.

While the case in the UK got to the Supreme Court and judgment delivered on 1 March, 2017, the one in Nigeria spent over six years between the High Court and the Court of Appeal.

This is one of the consequences of arbitrations seated in jurisdictions suffering from judicial delays.

P & ID Arbitration – is a matter that has attracted attention world- wide.  The major problem had to do with the structuring of the transaction – Ministry of Petroleum Resources contracted to sell gas that it did not own.  Though under section 44(3) of the Constitution and section 1 of the Petroleum Act, 1969 (now section 1, PIA, 2021), the entire properly in and control of all minerals, mineral oils and natural gas is vested in the Federal Government, the Nigerian National Petroleum Corporation (NNPC), in exercise of its statutory powers, had donated these powers to the International Oil Companies (IOCs), in this case Addax and Mobil.   In this case, gas was to be provided by Addax.

Unfortunately neither Addax nor Mobil was a party to the Gas Sale and Purchase Agreement (GSPA) nor was there a back-to-back contract between any of the IOCs and the Ministry.  How can you contract to sell what you do not own – nemo dat quod non habet applies.

Even in drafting the GSPA, there was reference to ‘venue of arbitration being London’.  The usual reference is place (seat) of arbitration and venue for hearing (s15 of the ACA).

When Addax reneged, there was no re-negotiation nor termination of the GSPA. In the conduct of the arbitration, the only witness of fact came from NNPC and not the Ministry of Petroleum Resources, etc, etc. 

Nigeria as a country is generally a losing party in arbitral proceedings for many reasons – attitude of government (failure to honour obligations in a contract,  termination of any contract at will, refusal to appoint arbitrators when served notice of arbitration and not diligent in the appointment of arbitrators or counsel in arbitration).

As a country we must handle commercial transactions as such and not as public officials or governmental acts.  We all still recall Trendtex Trading Corp Limited v Central Bank of Nigeria (1977) 1 All ER 811 – the common law doctrine of absolute immunity has changed – no immunity for commercial transactions (acts jure gestionis) but for pure governmental acts (acts jure imperii).


2) Small claims courts.

Disputes involving MSMEs are typically to secure payment for relatively small claims. The Civil Procedure Rules of the various High Courts should distinguish between small simple claims and larger complex claims.  

The time and costs involved in resolving a simple commercial dispute, therefore, remain disproportionately high. Many economies are now setting up small claims tracks or courts. These courts deal with claims falling below a certain monetary threshold and litigation proceeds on the basis of substantially simplified procedural rules – fast track.

Lagos and Kano States have amended their High Court Rules to provide for pre-trial conference as part of the case management techniques used in court.  They have also provided for small claims courts which limit adjournments to unforeseen and exceptional circumstances.  States that have not done this should do so.

Litigation is also made simpler by the use of standard forms for filing claims. In the Republic of Korea, more than 70% of civil cases are solved through small claims proceedings. It costs only 10.3% of claim value and takes 230 days to resolve a commercial dispute in Korea. 

Another mechanism to increase access to justice is to promote Alternative Dispute Resolution (ADR) mechanisms—in particular, mediation/conciliation. This is the solution implemented by Abuja, FCT; Lagos; Kano; Delta and a number of other Nigerian states, which have established “Multidoor Courthouses.” They are considered successful in bringing parties to the table and resolving cases amicably. 

Other states could follow suit and consider implementing similar ADR frameworks and institutions. 
 
Lagos State has passed a modern Arbitration Law, 2009.  So also, are Rivers and Enugu States. Other States are still using the Arbitration Ordinance of 1914 while the Federal Government is using that of the ACA of 1988. Although the ACA was based on the UNCITRAL Model Law on International Commercial Arbitration, 1985, this Model Law has been modified.  It was modified in 2006. 

The draft Federal Arbitration and Mediation Bill, 2019 has been in the National Assembly since 2007.  This Bill has been passed by the House of Representatives, awaiting the concurrence of the Senate.  We urge the Senate to expedite action on this.

3) Specialised commercial courts and tribunals.

Doing Business in Nigeria 2008 recommended that other states follow the Lagos State example by introducing specialised commercial divisions or courts, with judges assigned solely to hearing commercial matters. 

This remains a valid recommendation for states with an important commercial caseload. Each state judiciary should therefore analyse its caseload to determine whether the cost of setting up a specialised court is justified. 

Specialised commercial courts allow for resources, both in terms of personnel and infrastructure, to be allocated in a targeted way and for specific backlog reduction programs. 

Setting up specialised courts may also result in improved efficiency in general courts, as they find themselves relieved of a substantial caseload. 

Finally, allowing judges to focus their expertise on commercial matters may speed up commercial contract enforcement - as they grow accustomed to the specific issues and terminology of commercial cases, case management, and decision making become swifter. 

Rwanda proved successful in its 2008 implementation of specialised commercial courts. These benefit from a separate infrastructure and resources, and judges assigned solely to this jurisdiction. The result: a 16% reduction in the time needed to enforce a contract.

4) Regular training and retraining of judicial officers.

While we commend the efforts of the National Judicial Institute in training and re-training of judicial officers, we urge the heads of courts to make adequate funds available for such training programmes.

In Doing Business Reports, 2019, it was observed as follows:

a) Judicial training programs can improve judicial performance.  Economies with training programs for judges on insolvency-related issues tend to perform better in the Doing Business resolving insolvency indicators.
b) Judicial training is a key factor in the successful implementation and positive impact of regulatory reform governing commercial and insolvency proceedings.
c) Training formed a central part of the United Arab Emirates’ strategy to modernise its judiciary and has been instrumental in the successful creation of specialised commercial courts, the introduction of electronic case management systems and the implementation of commercial transactions.
d) Institutional training programs for judges in Indonesia supported the successful implementation of reforms establishing small claims courts and the successful adoption of new laws.

5) Active monitoring and evaluation to measure performance.

The activities of judicial officers should be carefully monitored and evaluated. The National Judicial Council should continue to exercise disciplinary control over judicial officers to maintain the integrity of the judiciary.

6) Implementation of Reform Instruments including the Nigerian Judiciary Information Technology Policy, July 2012

The COVID-19 pandemic showed clearly the inadequacies in the judiciary in terms of information and technology. Prior to the emergence of the pandemic, there were instruments aimed at reforming the judiciary. They include:

· The National Judicial Policy (NJP) was formulated by the National Judicial Institute (NJI) in collaboration with the National Judicial Council (NJC) pursuant to the powers vested in the NJC under s. 153(1) of the Constitution of the Federal Republic of Nigeria (CFRN), 1999 as amended; and section 3 of the National Judicial Institute Act, Cap N55, LFN 2004. 

The NJP is a conglomeration of sub-policies relating to judicial officers highlighting appointments, discipline, and code of conduct, education and training, performance, access to justice, case flow management, management, transparency and anti-corruption, judicial independence, collaboration, and the office of the CJN, among others. 

· The National Policy on Justice (NPJ) is another key policy reform document in the justice sector. The NPJ was adopted in 2017 and approved by the Federal Executive Council in 2019.  

The NPJ is the outcome of several months of work by the Presidential Committee on National Policy on Justice.  The NPJ aims to provide the justice sector institutions a platform upon which to cooperate and collaborate towards achieving the following: effective and efficient justice delivery, enhanced socio-economic development within the context of the Sustainable Development Goals (SDGs), harmonization and integration of the various justice sector initiatives into an all-encompassing document and cuts across all sectors and departments as well as civil and criminal jurisdictions. 

The NPJ contains 17 thematic areas, each highlighting a specific issue; identifying challenges and stipulating strategic interventions. 

· Nigerian Judiciary Information Technology Policy (NJITP), 2012 which outlined reforms for the application of information technology in the day to day running of activities of the courts. 

The NJITP provides for video conferencing, virtual library, data centre, resource centre, e-court system for evidence presentation, unified communication system and information technology, Judicial Information Technology Policy Committee as regulator, e-filing of cases, case management software, intranet, web portal, acquisition of portable devices - iPads, blackberry, portable printers.

Adequate funds should be provided to implement the NJITP. 

The Practice Directions issued during the COVID-19 pandemic, eg, National Judicial Council’s Guidelines for Court Sittings and Related Matters in the COVID-19 Period, issued by virtue of Circular No. NJC/CIR/HOC/II/660 which expressly recognized remote court proceedings during the pandemic should be extended to cover this normal period. 

Similar Practice Directions were issued by other heads of courts. As much as possible, virtual hearing for non-contentious matters should be encouraged.

Concluding Remarks

Nigeria is blessed with enormous natural resources which should make her attractive to investors. However, the Nigerian economy has suffered several setbacks on account of unstable economic policies and protracted delays in the administration of justice, both of which have resulted in dwindling inflows of foreign direct investment and a general lack of investor confidence. 

The 2020 World Investment Report attributes the steady decline in foreign capital inflows to, inter alia, our inefficient judicial system. The net result of the foregoing includes significant untapped potential, losses in revenue, and the consequent price instability, unemployment, poverty, and overall economic instability. 

There has been increasing concerns about our attitudes to contract either in their negotiation or administration or implementation or enforcement.  

Businesses must be able to operate knowing that, if a problem arises, they can rely on the court system to resolve their case in a timely fashion, with competent judge correctly interpreting and implementing the law.  To achieve this judges must receive comprehensive and continuous training.

It has now become imperative to evolve an efficient and cost-effective means of enforcing contracts.   One way of doing this is adopting alternatives like the use of arbitration and other processes like mediation and conciliation.

As in litigation, there are concerns over how arbitration agreements are negotiated, actual arbitration conducted and arbitral awards enforced in Nigeria.  The same delays in litigation seem compounded in arbitration as arbitration is seen as a first step to litigation.

We have attempted to proffer strategies and make recommendations for reform.

Thank you for your attention.

BEING A PRESENTATION AT THE WORKSHOP ORGANISED BY NASSBER ON THE ROLE OF THE BENCH IN NIGERIA’S ECONOMIC GROWTH & DEVELOPMENT: NATIONAL JUDICIAL INSTITUTE, ABUJA: 27-28 OCTOBER, 2021
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